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The	AI	Revolution	and	the	Malpractice	Conundrum

Artificial	 Intelligence	(AI)	 is	rapidly	transforming	healthcare,	 from	diagnostic
imaging	 and	 personalized	 medicine	 to	 administrative	 efficiency.	 While	 the
potential	 for	 improved	 patient	 outcomes	 is	 immense,	 the	 integration	 of	 AI
tools—especially	 those	with	 a	 "black	 box"	 nature—introduces	 profound	 legal
and	 ethical	 challenges,	 most	 notably	 concerning	medical	malpractice	 and
liability.	 As	 AI	 systems	 move	 from	 mere	 clinical	 support	 to	 autonomous
decision-making,	 the	 question	 of	 "Who	 is	 responsible	 when	 AI	 errs?"	 has
become	 a	 critical,	 unanswered	 legal	 query	 for	 professionals,	 patients,	 and
policymakers	alike.

The	Challenge	to	Traditional	Tort	Law

The	current	 legal	 landscape,	built	on	centuries	of	 tort	 law,	 is	 ill-equipped	 to
handle	 injuries	 caused	 by	 complex,	 opaque	 AI	 systems.	 Traditional	 liability
frameworks	typically	fall	into	three	categories,	each	facing	significant	hurdles
when	applied	to	AI:

1.	Medical	Malpractice	(Physician	Liability)

Medical	 malpractice	 hinges	 on	 whether	 a	 healthcare	 provider’s	 actions	 fell
below	the	standard	of	care,	directly	causing	patient	harm.	When	a	physician
uses	an	AI	tool,	their	liability	is	generally	assessed	based	on	their	interaction
with	the	system:



Negligent	 Reliance:	 A	 physician	 who	 blindly	 follows	 a	 flawed	 AI
recommendation,	 ignoring	 their	 own	 clinical	 judgment	 or	 obvious
contradictory	evidence,	may	be	held	 liable.	The	AI	 is	seen	as	a	 tool,	and	the
physician	remains	the	final	decision-maker	("human	in	the	loop").	Negligent
Override:	 Conversely,	 a	 physician	 who	 overrides	 a	 correct	 AI
recommendation,	leading	to	harm,	could	also	be	found	negligent,	especially	as
AI	tools	become	more	accurate	and	their	use	becomes	the	expected	standard
of	care.	Failure	to	Use:	In	the	future,	as	AI	systems	become	indispensable	for
accurate	 diagnosis	 or	 treatment,	 a	 physician’s	 failure	 to	 use	 an	 available,
standard-of-care	AI	tool	could	itself	constitute	negligence.

2.	Product	Liability	(Manufacturer	Liability)

Product	 liability	 law	 holds	manufacturers	 responsible	 for	 injuries	 caused	 by
defective	products.	For	AI,	this	is	complicated	by	the	"black	box"	problem	and
the	nature	of	software:

The	 Black	 Box:	 Many	 AI	 models,	 particularly	 deep	 learning	 systems,	 are
opaque.	Their	decision-making	process	is	difficult	to	trace	or	explain,	making
it	 nearly	 impossible	 for	 a	 plaintiff	 to	 prove	 a	 design	 defect	 or	 a	 safer,
reasonable	 alternative	 design—a	 common	 requirement	 in	 product	 liability
claims.	Software	 as	 a	 Product:	 Courts	 have	 historically	 been	 reluctant	 to
treat	 software	as	a	 "product"	 in	 the	 same	way	as	a	physical	medical	device.
Furthermore,	 the	 learned	 intermediary	 doctrine	 often	 shields
manufacturers	 of	 prescription	medical	 devices,	 placing	 the	 responsibility	 on
the	physician	to	understand	and	communicate	the	risks.	This	doctrine	may	be
applied	to	AI,	further	complicating	direct	manufacturer	liability.

3.	Vicarious	Liability	(Hospital/Health	System	Liability)

Hospitals	and	health	systems	may	face	liability	under	the	doctrine	of	vicarious
liability	 for	 the	negligence	 of	 their	 employees.	 They	 also	 face	direct	 liability
for	 negligently	 credentialing	 an	 AI	 system	 or	 failing	 to	 establish	 proper
protocols	for	its	use.	This	organizational	liability	is	likely	to	be	the	most	robust
area	of	 litigation	in	the	near	term,	forcing	institutions	to	implement	rigorous
AI	governance	and	monitoring	frameworks.

The	Path	Forward:	Regulatory	and	Legal	Evolution

The	 current	 legal	 "liability	 gap"	 is	 driving	 a	 need	 for	 significant	 legal	 and
regulatory	evolution.	Experts	suggest	a	move	toward	a	shared	responsibility
model,	 where	 liability	 is	 distributed	 among	 the	 physician,	 the	 hospital,	 and
the	AI	developer	based	on	their	respective	roles	in	the	injury.

New	 regulatory	 approaches	 are	 being	 considered	 globally	 to	 address	 the
unique	 risks	 of	 AI.	 These	 frameworks	 aim	 to	 mandate	 transparency,
explainability,	and	rigorous	validation	of	AI	systems	before	they	are	deployed
in	 clinical	 settings.	 The	 goal	 is	 to	 balance	 the	 need	 for	 innovation	with	 the
paramount	concern	for	patient	safety.

For	 professionals	 navigating	 this	 complex	 and	 evolving	 landscape,	 staying
informed	 on	 the	 latest	 legal	 interpretations	 and	 best	 practices	 in	 AI
governance	 is	 essential.	 Understanding	 the	 nuances	 of	 AI's	 impact	 on	 the



standard	of	care	is	no	longer	optional.	For	more	in-depth	analysis	on	this
topic,	the	resources	at	[www.rasitdinc.com](https://www.rasitdinc.com)
provide	 expert	 commentary	 and	 professional	 insight	 into	 the
intersection	of	digital	health,	AI,	and	legal	frameworks.

Conclusion

The	 integration	 of	 AI	 into	 healthcare	 promises	 a	 future	 of	 unprecedented
medical	 advancement.	 However,	 this	 progress	must	 be	matched	 by	 a	 clear,
robust	legal	framework	that	ensures	accountability	and	protects	patients.	The
malpractice	 implications	 of	 AI	 are	 forcing	 a	 fundamental	 re-evaluation	 of
medical	 tort	 law,	 pushing	 the	 legal	 system	 to	 adapt	 to	 the	 realities	 of
algorithmic	decision-making.	As	the	technology	matures,	so	too	must	the	legal
and	 ethical	 standards	 that	 govern	 its	 use,	 ensuring	 that	 the	 pursuit	 of
innovation	does	not	come	at	the	expense	of	patient	trust	and	safety.

Academic	References	and	Further	Reading:*

1.	Cestonaro,	C.	 (2023).	Defining	medical	 liability	when	artificial	 intelligence
is	 involved.	 BMC	Medical	 Ethics,	 24(1),	 1-11.	 2.	 Mello,	 M.	M.,	 &	 Guha,	 N.
(2024).	 Understanding	 Liability	 Risk	 from	 Using	 Healthcare	 Artificial
Intelligence	Tools.	Stanford	Law	Review	Online.	3.	Maliha,	G.	(2021).	Artificial
Intelligence	 and	Liability	 in	Medicine:	Balancing	Safety	 and	 Innovation.	 The
Milbank	 Quarterly,	 99(4),	 957-987.	 4.	 Shumway,	 D.	 O.,	 &	 Hartman,	 H.	 J.
(2024).	 Medical	 malpractice	 liability	 in	 large	 language	 model	 artificial
intelligence:	legal	review	and	policy	recommendations.	Journal	of	Osteopathic
Medicine,	124(3),	153-160.	5.	Eldakak,	A.	(2024).	Civil	liability	for	the	actions
of	 autonomous	 AI	 in	 healthcare:	 an	 invitation	 to	 further	 contemplation.
Humanities	and	Social	Sciences	Communications*,	11(1),	1-10.

Rasit	Dinc	Digital	Health	&	AI	Research

https://rasitdinc.com

©	2022	Rasit	Dinc


